[INSERT NAME] Limited ("Company") - EMI Option Scheme Checklist
Please check carefully that the information contained in the form is correct and complete any missing information.  
Further explanations of the questions listed in the first column of the table below can be found in the sections of the summary note included at the end (and referenced in the second column).  
PART A:  QUALIFYING CONDITIONS
	Conditions Relating To The Company
	Ref
	Response/Comments

	Does the Company have gross assets of less than £30 million?
	1.1
	

	Does the Company have less than 250 full time employees (or their part time equivalent)? If the company is close to the limit this will need to be considered very carefully. For example people on maternity leave etc. do not count. Non-executive directors do count (but will only amount to a fraction of a full time employee). 
	1.2
	

	Does the Company carry on any "excluded activities"?  Please provide a description of what the Company does.
	1.3
	

	Investment activities – does the Company carry on any non-trading activities such as holding investments (which can in certain circumstances include cash deposits and renting out properties)?
	1.3
	

	Does the Company have a UK "permanent establishment" (eg an office from which it carries on activities)? 
	1.4
	

	If not do any of the subsidiaries have a UK "permanent establishment" and if so do they meet the "trading requirement test"?
	1.4
	

	Are there, or could there be, any corporate shareholders (including partnerships and corporate trustees)? If so:
	1.5
	

	· What percentage of nominal share capital do they hold?
	
	

	· Do they have a right to appoint a majority to the board and do they have any rights of veto?
	
	

	· Do they hold any loans/options/warrants/ swamping rights/other right to acquire shares in the issuing company?
	
	

	· What percentage of votes do they have in any circumstances?
	
	

	· Are they connected in any way with any other shareholder ie 
	
	

	· Do any of the other shareholders hold shares/are members of the corporate shareholder or vice versa?
	
	

	· Is the corporate shareholder in partnership with any of the other shareholders?
	
	

	· If they are connected:
	
	

	· What percentage of votes do they have in aggregate in any circumstances?
	
	

	· What percentage of the board do they have the right to appoint in aggregate in any circumstances?
	
	

	Is there a shareholders' agreement? If so please provide a copy.
	1.5
	

	Are there any subsidiaries? If so,
	1.6
	

	· What percentage of nominal share capital does the Company hold in such subsidiaries and could anyone else control them (by virtue for example of any shareholders' agreement?)
	
	

	· Does the business of any of the subsidiaries consist wholly or mainly in the holding or managing of land?
	
	

	Conditions Relating To The Option Shares
	
	

	Do the shares form part of the ordinary share capital?
	2.1
	

	Are the shares fully paid up?
	2.2
	

	Are the shares non-redeemable?
	2.3
	


	Conditions Relating To The Options
	
	

	Will the options be granted for commercial reasons in order to recruit and retain employees and not for tax avoidance reasons?
	3.1
	

	Is the option capable of being exercised within 10 years of the date of grant?
	3.2
	

	Will the total value of shares over which all options will be granted (including any existing and the proposed) be less than £3 million?
	3.3
	

	Will the total value of the shares granted to each option holder (including the proposed options) in the last 3 years under EMI options and approved CSOPs be less than £250k?
	3.4
	

	Has the Company granted any other EMI or HMRC approved options and if so over what value of shares?
	3.4
	

	Conditions Relating To The Optionholders
	
	

	Are the intended optionholders employees of the Company (this includes executive directors but not non-executive directors or self-employed consultants)?
	4.1
	

	Do they work more than 25 hours a week?  If not, is at least 75% of their total working time (which includes any time as a self-employed person) spent working for the Company?
	4.2
	

	Do any of the optionholders hold more than 30% of the share capital of the Company or are entitled to acquire more than 30%?
	4.3
	


PART B:  TERMS OF OPTIONS
	Who will be granted options and over what number of shares? The Company should consider the total dilution that the shareholders will be happy to accept and may be also consider whether options may need to be granted in the future to attract other key staff and if so that should be factored in to the planning process.
	

	Who will be diluted by the EMI options? 
	

	Will the value of the Company be agreed with HMRC in advance?  
Obtaining an agreed valuation is not obligatory but I strongly recommend in all cases that we do this. The reason is:
1. this gives the company some certainty in relation to the planning of the scheme;
2. this also ensures that a buyer is comfortable on an exit that no PAYE/NIC charges will arise on exercise of the options (assuming the exercise price is equal to market value at the time of grant);
3. in a fast growing business it is always best to get HMRC tied in to a particular value as if things go very well very quickly and there is no agreed valuation HMRC may decide with hindsight that the options were granted at less than we could have otherwise agreed. Resulting in more PAYE/NIC applying on exercise.

In agreeing a valuation for a small minority stake HMRC will accept a discount to that value. So this is a way to reward the employee by in effect allowing him to buy shares cheaper than the "whole company" equivalent price. By way of example if a company is worth £5 million and options are granted over 5% of the shares on an exit these shares would be worth £250,000. But where no exit is in prospect HMRC will often accept a substantial discount to that value to reflect the fact that 5% is a small minority holding with no power. In the past I have seen discounts of up to 75%.   On the basis there is a recent arm’s length investment to use as a comparison I will be doing the valuation.
	

	What will the exercise price be?
EMI options are very flexible and the exercise price can be any price you so choose. If the exercise price is less than the market value of the shares at the date of grant, then there will be an income tax charge on exercise of the options but only on the discount element.
	

	When will the options be exercisable?
EMI options can drafted such that they can be exercised at any time including:
1. immediately after date of grant;
2. after a certain number of years following the date of grant;
3. after a certain period of service;
4. 
on an exit; or
5. 
on the attainment of certain conditions.
It is common for companies to put in place options which are only exercisable on an exit or leaving (to the extent any options have vested).  
If early exercise is permitted, this obviously means that the employee will be a shareholder and that obviously has consequences (eg it would mean that they would receive dividends).  
	

	Will there be any performance conditions?  
	

	The terms of the EMI option can provide that the options will vest/be exercisable on the attainment of performance conditions.  Performance conditions can be drafted in a number of ways for example:
1. they might be set over the period of the option (eg relating to profits each year);
2. they might be drafted by reference to an exit (eg by reference to a sale price);
3. they can be drafted by reference to the performance of the company or the optionholder (although this might be counterproductive for example it may discourage team working).
In terms of what the difference is between vesting and exercise - options often vest and are exercised at the same time eg on an exit, but this is not always the case.  Vesting is different to exercise in that options can vest when performance conditions are satisfied or after a period of time.  This doesn’t mean that they can necessarily be exercised it just means that they are "in the bag" for when the option comes to be exercised.  For example, there may be performance conditions that must be satisfied at the end of each year.  If satisfied the options vest but are not exercisable until an exit event. 
	

	What should happen in the case of leavers?
The scheme rules can provide that the options will lapse, or that they will be exercisable to the extent vested (if there are vesting conditions) within a certain period or that they can continue to hold options and remain exercisable in accordance with the terms of the scheme. If the optionholders continue to hold options then they will cease to be EMI options and any growth in value between the date of cessation and exercise will be subject to income tax and possibly NICs on exercise.   
	


PART C:  OPTIONS TO BE GRANTED
	Employee Name
	Number of Shares 

	TBD
	

	
	

	
	


EMI OPTIONS SUMMARY
1 REQUIREMENTS RELATING TO THE COMPANY
1.1 Gross Assets Test 
1.1.1 The value of a company’s gross assets (or of the group if relevant) must not exceed £30m at the time the option is granted.  A company's gross assets are its assets without regard to its liabilities (ignoring shares in subsidiaries for these purposes). 
1.2 Employee Test 
1.2.1 The company (or the group if relevant) must have fewer than 250 full time employees (or their part time equivalent) at the date of grant (this includes executive and non-executive directors and overseas employees but does not include day release students and people on maternity or paternity leave).
1.2.2 HMRC regards a full-time employee as one whose standard working week is at least 35 hours.  A person working, say, 21 hours a week would be regarded as 0.6 of an employee. However, a person working more than 35 hours a week would only be regarded as one full-time employee.
1.3 Qualifying Trade 
1.3.1 The company must exist wholly for the purpose of carrying on a "qualifying trade" (except to an insignificant extent) (the "Trading Requirement Test").  
1.3.2 If the company is a parent company at least one group company must satisfy the Trading Requirement Test and the business of the group must not consist to a substantial part of any "non-qualifying activities" (investment activities and/or excluded activities) ignoring certain intra-group activities.
1.3.3 A trade will be a "qualifying trade" if it is conducted on a commercial basis with a view to making profits and the trade does not include a substantial amount of excluded activities. 
1.3.4 The company must not therefore carry on any investment activities other than to an insignificant extent and must not carry on any excluded activities to a substantial extent.
1.3.5 There is no statutory definition of "substantial".  HMRC guidance states that activities will be substantial if they account for more than 20% of the total activities of the issuing company.  This will be measured in the most appropriate way such as:
1.3.5.1 income/turnover (comparing income from trading activities with income from excluded activities); 
1.3.5.2 the company's asset base (comparing the assets employed that give rise to trading income versus the assets employed that give rise to income from the excluded activities);
1.3.5.3 income/capital employed;
1.3.5.4 time spent by employees;
1.3.6 Excluded activities include:
1.3.6.1 dealing in land, shares or commodities or other financial instruments;
1.3.6.2 dealing in goods otherwise than in the course of an ordinary trade of wholesale or retail distribution;
1.3.6.3 banking, insurance, money-lending, debt-factoring, hire-purchase financing or other financial activities;
1.3.6.4 providing legal or accountancy services;
1.3.6.5 property development;
1.3.6.6 farming;
1.3.6.7 the operation or management of hotels or nursing homes;
1.3.6.8 financial activities;
1.3.6.9 leasing including letting ships on charter or other assets on hire;
1.3.6.10 shipbuilding and coal and steel trades; 
1.3.6.11 receiving royalties and licence fees (receiving royalties and licence fees is not an excluded activity if the receipt arises from the exploitation of relevant intangible assets (for example, intellectual property), where more than 50% of the value of the asset was created by the company; and
1.3.6.12 supplying services or facilities for a business carried on by another person whose business consists of excluded activities and a person has a controlling interest in both businesses.
1.3.7 Investment activities are non-trading activities such as holding shares or other investments.  It can include cash deposits unless there are trading reasons why there are cash deposits.  For example, if keeping a fixed level of cash on deposit is a regulatory requirement, HMRC will regard that as an integral part of the trade. Similarly, HMRC will generally regard the short-term investment of surplus funds that are earmarked for a particular trade purpose (or for the payment of dividends) as a trading activity. 
1.4 UK permanent establishment 
1.4.1 The company must have a permanent establishment (PE) in the UK at the time the option is granted.  However if the company is a parent company this condition will also be satisfied if a subsidiary meets the Trading Requirements Test (see paragraph 1.3.1 above) and it has a permanent establishment in the UK.  
1.4.2 For a company to be considered to have a permanent establishment in the UK, either of the following must apply: 
1.4.2.1 it has a fixed place of business there through which the company’s business is wholly or partly carried on (which includes amongst other things a branch, office or a factory); or 
1.4.2.2 an agent acting on behalf of the company has and habitually exercises there authority to enter into contracts on behalf of the company.
1.5 Independence Requirement 
1.5.1 The company must not at the date of grant be:
1.5.1.1 under the control of another company (or another company together with persons connected with that other company which can include other shareholders if they are "acting together" to control the company); or
1.5.1.2 be a 51% subsidiary of another company.
and there must be no arrangements for it to fail to satisfy either of these tests. 
1.5.2 A company will be a 51% subsidiary of another if more than 50 per cent of its ordinary share capital is owned, directly or indirectly, by the first company. Share capital means nominal capital for these purposes.
1.5.3 In relation to a company, "control" means the power of a person to secure:
1.5.3.1 by means of the holding of shares or the possession of voting power in relation to the company, or
1.5.3.2 as a result of any powers conferred by the articles of association or other document regulating the company 
that the affairs of the company are conducted in accordance with that person’s wishes.
1.5.4 A shareholder will control the company if, amongst other things, they have a right to appoint a majority to the board.  They will also control the company if they have loans which are convertible into shares such that if converted they would have control (even if the loans are only convertible in limited circumstances). 
1.5.5 The independence requirement can cause difficulties when a venture capital provider is an investor. As a general rule of thumb if the VCT investor owns more than 50% of the issued share capital it will control the issuing company but this will need to be confirmed at the date of grant.
1.6 Qualifying Subsidiaries Requirement
1.6.1 Any subsidiary of the company must be a "qualifying subsidiary" which means that each subsidiary must be a 51% subsidiary that is not controlled by another person and there must be no arrangements for it to be so controlled.
1.6.2 Any property managing subsidiary in the same period must be a qualifying 90% subsidiary that is not controlled by another person and there must be no arrangements for it to be so controlled. "Property managing subsidiary" means a subsidiary whose business consists wholly or mainly in the holding or managing of land.
2 REQUIREMENTS RELATING TO THE SHARES
2.1 The Shares Must Form part of the Ordinary Share Capital of the Company
2.1.1 "Ordinary share capital" means all the company's issued share capital (however described), other than capital the holders of which have a right to a dividend at a fixed rate but have no other right to share in the company's profits;
2.2 The Shares must be Fully Paid Up 
2.2.1 Shares are not fully paid up for these purposes if there is any undertaking to pay cash to the relevant company at a future date.  However HMRC accept that a cashless exercise where the exercise price is withheld from the sale proceeds does not fall foul of these rules. 
2.3 The Share must not be Redeemable
2.3.1 For these purposes "redeemable" shares include shares that may become redeemable at a future date.
3 REQUIREMENTS RELATING TO THE OPTION 
3.1 Option must be Granted to Recruit and Retain Employees not for Tax Avoidance Purposes.
3.1.1 The legislation includes a requirement that an EMI option must be granted to "recruit or retain" an employee and not as part of a scheme for tax avoidance.  A statement to this effect can be included in an EMI option agreement, but this is not a requirement.
3.2 Option must be capable of being exercised within the period of 10 years
3.2.1 The option must be capable of being exercised within the period of 10 years beginning with the date on which it is granted (which means that if there are conditions, it must be possible for them to be met within 10 years).  The option contract may provide that it is possible for the option to be exercised after 10 years but it will not benefit from the EMI tax advantages. In practice many companies want to include a long stop date.
3.3 £3 million Limit per Company
3.3.1 There is an overall limit of £3m on the value of shares in a company (valued at the relevant dates of grant and ignoring certain restrictions over the shares) that can be subject to unexercised EMI options.
3.3.2 There is no limit on the number of employees that can hold EMI options (although originally the legislation did set such a limit). Therefore, it may be possible to use an EMI scheme as an "all-employee" scheme if either employee numbers or option grants are relatively small.
3.4 £250k Individual Limit
3.4.1 An employee may only hold EMI options over shares with a value up to the EMI individual limit of £250k in respect of employment with a particular company or group of companies (again, as valued at the time of grant and ignoring certain restrictions over the shares).
3.4.2 While an employee already holds EMI options over shares having a value up to the EMI individual limit, any new option granted to the employee cannot be an EMI option.
3.4.3 If an employee receives an option intended to be an EMI option and as a result would exceed the EMI individual limit, the new option can only be an EMI option in respect of shares to the value falling within the limit. The option will be an unapproved option in respect of the remainder of the shares subject to it.
3.4.4 An employee may not be granted further EMI options if, in a three-year period ending with the intended grant date, he has already been granted EMI options with a total value up to £250k.
3.4.5 Unexercised CSOP options count towards the EMI individual limit. Similarly, the grant of a CSOP option that takes an employee over the EMI individual limit will be a disqualifying event for his EMI options.
4 REQUIREMENTS RELATING TO THE OPTIONHOLDERS
4.1 Optionholders must be Employees
4.1.1 They must be employed by the company granting the options or a qualifying subsidiary.  Executive directors will qualify but non-executive directors and consultants will not.
4.2 Optionholders must be full time Employees
4.2.1 They must work for the company (or group) at least 25 hours a week or, if less, for at least 75% of their total working time (which includes any time as a self-employed person) (the 'commitment to working time requirement'). Working time includes reasonable holidays, sick leave and parental leave, but not meal breaks.
4.3 Optionholder must not have "Material Interest"
4.3.1 The optionholder must not (together with their associates) have a material interest in the company.  The legislation also seems to suggest that no associate (together with their associates) must hold a material interest although if this is a concern we would need to consider this further. "Material interest" means beneficial ownership or the right to control (directly or indirectly e.g. through another company) more than 30% of the ordinary share capital of the company or such rights as would give them more than 30% of the assets available for distribution.  Any options under the EMI scheme are ignored for these purposes while they remain unexercised, but they are taken into account after exercise. Options over shares (other than EMI options) are treated as a right to control those shares. Where options are contractually bound to be satisfied by a new issue of shares those new shares are taken into account in the denominator in determining the 30 per cent test.
4.3.2 "Associate" includes a spouse, parent or child or remoter issue; a business partner; trustees of a settlement of which he, or a relative, is the settlor; and the trustees of a settlement which has an interest in the company shares. 
15

